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STATEMENT OF THE | SSUES

The issues in this bid protest are whether Intervenor's bid
was nonresponsi ve because Intervenor, a corporation forned in
2005, lacks the required five years' experience in the tree
trimm ng business; and, if so, whether Respondent's prelimnary
decision to award Intervenor the contract at issue was clearly
erroneous, arbitrary or capricious, or contrary to conpetition.

PRELI M NARY STATEMENT

On August 10, 2006, Respondent Broward County School Board
issued an Invitation to Bid for the purpose of soliciting bids
on a contract for tree trinmng and rel ated services. Fourteen
bi ds were received and opened on Septenber 13, 2006. On
Sept enber 27, 2006, Respondent announced its intent to award the
subj ect contract to Intervenor |nnovative Environnental
Services, Inc. Petitioner Phil's Expert Tree Service, Inc., as
t he second | owest bidder, was naned "first alternate” awardee.

Petitioner filed a formal witten protest of the intended
award on Cctober 13, 2006, alleging that Intervenor's bid should
be rejected as nonresponsive. The case was referred to the
Di vision of Adm nistrative Hearings ("DOAH'), where the protest

petition was filed on Novenber 9, 2006. One week later, on



Novenmber 16, 2006, Intervenor filed a Petition to Intervene,
seeking to align itself with Respondent. Perm ssion to
i ntervene was granted on Novenber 17, 2006.

The final hearing took place on January 4, 2007, as
scheduled, with all parties present. At the outset of the
hearing, after entertaining argunment, the undersigned partially
granted a notion in limne that Petitioner had brought in an
effort to prevent its opponents fromoffering evidence that
Petitioner's own bid was nonresponsive. It was determ ned that
such evidence would be allowable to show that Petitioner's bid
suffers fromthe "sanme deficiencies" alleged to plague
Intervenor's bid. Additionally, the undersigned granted
Intervenor's notion for leave to anend its petition, permtting
I ntervenor to allege that Petitioner's bid was nonresponsive.

The parties stipulated to a nunber of facts as set forth in
their Joint Pre-Hearing Stipulation. Joint Exhibits 1-25 were
admtted into evidence with the consent of all parties.

In its case, Petitioner elicited testinony from Deborah and
Crai g Conway, the principals of Intervenor; as well as from
Ceorge Toman, Respondent's purchasing agent for the instant
procurenent. In addition, Petitioner's Exhibits 1-9 were

received in evidence.



I ntervenor called one witness: Brian Miul grew, an arbori st
associ ated with Petitioner. Intervenor also introduced
Intervenor's Exhibits 1 and 2, which were admtted.

The final hearing transcript was filed on January 24, 2007,
maki ng the Proposed Recommended Orders due on February 13, 2007,
pursuant to the schedul e established at the conclusion of the
final hearing. Each party tinely filed a Proposed Recomended
Order. Al of the parties' post-hearing subm ssions were
carefully considered during the preparation of this Recomended
O der.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2006 Florida Statutes.

FI NDI NGS OF FACT

1. Pursuant to Invitation to Bid No. 27-054X (the "ITB"),
whi ch was issued on August 10, 2006, Respondent Broward County
School Board ("School Board") solicited bids for "Tree Trinm ng,
Pl anting, Hurricane C eanup, and Renoval Service." Interested
vendors were instructed to bid prices on nunerous itenms of
service. The itens were sorted into two groups, G oup A and
Group B. The School Board intended to designate a "prinmary
vendor" for each group, who in the ordinary course of events
woul d receive the | argest volunme of work, but it reserved the

right to procure services fromthe second and third | owest



bi dders in each group should it becone necessary or desirable to
do so. Bids were due on Septenber 13, 2006.

2. Section 4 of the ITB contai ned "Special Conditions"
applicable to this procurenent. O interest in this case is
Special Condition No. 11, which specified the qualifications a
vendor needed to be considered for an award:

Bl DDER S QUALI FI CATI ONS: Bi dder nust have
at least five years experience in tree
trimm ng services within the M am - Dade,
Broward and Pal m Beach tri-county area.

Bi dder nust submt, with the bid or upon
request, the attached Bidder's Profile form
This report must include a mninumof three
references fromcomercial jobs. Each
reference should include the address of the
actual job, work acconplished and a phone
nunber and contact person.

(Enphasis in original.)

3. The Bidder Profile formto which Special Condition 11
referred was | ocated in Section 7 of the ITB as Attachnment 1.
At the top of the Bidder Profile appeared the follow ng
direction and war ni ng:

THI' S | NFORVATI ON MUST BE SUBM TTED W TH THE

BID. FAILURE TO COWLETE THI S SECTI ON W LL

DI SQUALI FY THE SUBM TTED BI D
(Enphasis in original.) Paragraph 12 of the Bidder Profile form
stated as follows:

Ref erences Required. Contractor to provide

a list of three references. Three

references fromjobs conpleted in each of
t he past three years.



4. More than one dozen vendors tinely submtted bids,
whi ch the School Board opened on Septenber 13, 2006. Anpng the
bi dders were Petitioner Phil's Expert Tree Service, Inc.
("Expert") and Intervenor |Innovative Environnmental Services,
Inc. ("Innovative"). After tabulating the bids, the School
Board determ ned that Innovative was the | owest and best bid
froma responsive, responsible bidder with regard to G oup A
foll owed by Expert and Al County Tree & Landscape Co., Inc.
("AI'l County"), in that order. Thus, when the award
recommendati ons were posted on Septenber 27, 2006, Innovative
was named the intended primary awardee for G oup A, Expert the
first alternate, and All County the second alternate.?

5. Innovative is a famly business whose principals are
Crai g and Deborah Conway, husband and wife. In the year 2000,
t he Conways noved to South Florida from Pennsyl vani a, where, for
nore than 20 years, they had operated a tree trimm ng and | and
clearing business. After arriving in Florida, the Conways
entered into a business arrangenent with Donald Richter, a
certified arborist, whereby they jointly provided tree trimmng
services under the nane "ASAP Tree Service" or "Don Richter's
ASAP Tree Service."

6. In Qctober 2002, the Conways forned a corporation
cal l ed I ndependent Equi pnent South, Inc. ("lIndependent”).

| ndependent operated an equi pnent sales and rental business



whose inventory consisted of equi pnent that was not being used
inthe famly's tree trimmng operations. Eventually, the
Conways' tree trinm ng service becone part of |ndependent's
busi ness portfolio as well.

7. In February 2005, Innovative was incorporated. At al
times relevant to this procurenent, Ms. Conway has been the
sole corporate officer, M. Conway the conpany's Director of
Qperations. In addition, at all relevant tines, Innovative has
enpl oyed or otherwise retained M. R chter as its certified
arbori st.

8. Al though Innovative and | ndependent are separate
corporate entities, the two businesses operate out of the sane
| ocation, have the sanme enpl oyees, and use the sane equi pnent.
The Conways commonly refer to their businesses as "IES," using
that acronyminterchangeably to nean either |Innovative or
| ndependent (or both).

9. Innovative's Bidder Profile, which was submtted
together with its bid, referred to—and incorporated—an
attachnent entitled, "Brief Conmpany History." The Brief Conpany
Hi story provided background information on |Innovative's
provenance, albeit froma | ayperson's perspective. Witten by
nonl awyers, the summary was not always technically precise, from
a legal standpoint, in its descriptions of the various business

associ ations in which the Conways have been invol ved. Seizing



on the least artful phrases, Expert contends that sonme of the
statenents in the Brief Conpany H story were fal se and perhaps
even fraudul ent. The undersigned, however, finds otherw se. To
the point, the Brief Conpany Hi story reflects an honest attenpt
truthfully to describe the Conways' fam |y businesses, which is
reasonably accurate when read and understood fromthe
perspective of the small-busi ness owners who prepared it.

10. That said, the undersigned finds and determ nes that
| nnovati ve—as distinct fromits principals and/or personnel —
did not have five years' experience in the tree trinmm ng
busi ness when it bid on the contract at hand, notw thstanding
the wealth of tree trinmng experience at its disposal. |ndeed,
havi ng been in existence for fewer than two years at the time it
submitted its bid, Innovative, as a separate |legal entity, could
not possibly have garnered, in its ow right, five years'
experi ence doi ng anyt hi ng.

11. For the sane reason, though Innovative provided plenty
of references, the ones that stemmed from jobs conpl eted before
February 2005 necessarily related to providers other than
| nnovati ve, such as ASAP Tree Service, who actually existed
then. To be sure, the providers who earned the references from
earlier jobs upon which Innovative relied either were
predecessor busi ness associ ations or individuals who woul d

beconme personnel of Innovative—but they were not |nnovative.



| nnovative sinply could not have perforned or conpl eted any jobs
before its creation.

12. It is determned, therefore, as a matter of ultimte
fact, that Innovative's bid did not strictly conformto the
pl ai n | anguage of Special Condition No. 11.

13. Like Innovative, Expert is a famly-owned business.
Founded in 1985 by Philip Sinmeone, Expert was incorporated in
1992. Though Expert clearly possesses the I ength of experience
for which Special Condition No. 11 called, Expert failed inits
Bi dder Profile to provide three references "fromjobs conpleted
in each of the past three years," as instructed in paragraph 12
of the 1TB's Section 7, Attachnment 1. Instead, Expert gave two
references fromjobs conpleted in 2006 plus another froma job
conpleted in 2004. Expert's bid did not contain a reference
froma job conpleted in 2005.

14. Expert contends that the School Board shoul d have
rejected Innovative's bid as materially nonresponsive (for
| acking the requisite five years' experience) and awarded the
contract to Expert as the | owest responsive bidder. The School
Board and I nnovative take the position that the School Board's
decision to treat Innovative's bid as responsive was not clearly
erroneous, arbitrary, or capricious.

15. Turning the tables, the School Board and I nnovative

argue that Expert's own bid deviated from Speci al Condition No.



11, in that Expert failed to provide a reference froma job
conpl eted in 2005.2 Yet both assert that "it was reasonable for
[the School Board] to waive the requirenent of the Bidder
Profile formthat one . . . reference[] be [from a job
conpleted in the year 2005." Sonewhat inconsistently, however,
| nnovati ve argues further that Expert's "bid proposal cannot be
sust ai ned"—evidently due to its material nonresponsiveness.
Thi s apparent inconsistency follows fromlnnovative's attenpt to
play down its alternative position, which is that if "a contrary
concl usi on [had] been reached as to [l nnovative' s] experience"'—
meaning that if the School Board had chosen not to waive any
irregularity concerning Innovative's |l ength of corporate
experi ence—then the "sane analysis would apply to" Expert—
nmeani ng that Expert's bid too should have been disqualified.

16. Thus, even though I nnovative maintains that the School
Board reasonably waived any irregularities in Expert's bid,
| nnovative is unwilling to concede that the School Board did not
err in determning that Expert's bid was responsive, evidently
out of concern that such an adm ssion mght conpromse its
fal l back position. Innovative's bottomline is that if
| nnovative's bid were to be disqualified as materially
nonr esponsi ve, then Expert's bid would need to be rejected,

t 0o0.
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CONCLUSI ONS OF LAW

17. DQAH has personal and subject matter jurisdiction in
this proceedi ng pursuant to Sections 120.569, 120.57(1), and
120.57(3), Florida Statutes, and the parties have standi ng.

18. Pursuant to Section 120.57(3)(f), Florida Statutes,
t he burden of proof rests with the party opposing the proposed

agency action, here Expert. See State Contracting and

Engi neering Corp. v. Departnent of Transp., 709 So. 2d 607, 609

(Fla. 1st DCA 1998). Expert nust sustain its burden of proof by

a preponderance of the evidence. Florida Dept. of Transp. V.

J.WC. Co., Inc., 396 So. 2d 778, 787 (Fla. 1st DCA 1981).

19. Section 120.57(3)(f), Florida Statutes, spells out the
rul es of decision applicable in bid protests. |In pertinent
part, the statute provides:

In a conpetitive-procurenment protest, other
than a rejection of all bids, the

adm ni strative | aw judge shall conduct a de
novo proceeding to determ ne whet her the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposa
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious.

20. The First District Court of Appeal has construed the
term "de novo proceeding," as used in Section 120.57(3)(f),

Florida Statutes, to "describe a formof intra-agency review.
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The judge nay receive evidence, as with any formal hearing under
section 120.57(1), but the object of the proceeding is to

eval uate the action taken by the agency." State Contracting,

709 So. 2d at 609. 1In deciding State Contracting, the court

followed Intercontinental Properties, Inc. v. State Dept. of

Heal th and Rehabilitative Services, 606 So. 2d 380, 386 (Fla.

1st DCA 1992), an earlier decision—t actually predates the
present version of the bid protest statute—+n which the court
had reasoned:

Al t hough the hearing before the hearing

of ficer was a de novo proceedi ng, that
sinmply nmeans that there was an evidentiary
hearing during which each party had a ful
and fair opportunity to devel op an
evidentiary record for admnistrative review
purposes. It does not nean, as the hearing
of fi cer apparently thought, that the hearing
officer sits as a substitute for the
Departnment and nakes a determ nati on whet her
to award the bid de novo. Instead, the
hearing officer sits in a review capacity,
and nust determ ne whether the bid review
criteria . . . have been satisfied.

21. In framng the ultimate issue to be decided in this de
novo proceedi ng as being "whether the agency's proposed action
is contrary to the agency's governing statutes, the agency's
rules or policies, or the bid or proposal specifications,” the

statute effectively establishes a standard of conduct for the

agency, which is that, in soliciting and accepting bids or

proposal s, the agency nust obey its governing statutes, rules,

12



and the project specifications. |f the agency breaches this
standard of conduct, its proposed action is subject to
(recommended) reversal by the admnistrative |law judge in a
prot est proceeding.

22. Consequently, the party protesting the intended award
nmust identify and prove, by the greater weight of the evidence,
a specific instance or instances where the agency's conduct in
taking its proposed action was either: (a) contrary to the
agency's governing statutes; (b) contrary to the agency's rules
or policies; or (c) contrary to the bid or proposal
speci fi cati ons.

23. It is not sufficient, however, for the protester to
prove nmerely that the agency violated the general standard of
conduct. By virtue of the applicable standards of "proof,"
whi ch are best understood as standards of review,® the protester
additionally nmust establish that the agency's misstep was: (a)
clearly erroneous; (b) contrary to conpetition; or (c) an abuse
of discretion.

24. The three review standards nentioned in the preceding
paragraph are markedly different from one another. The abuse of
di scretion standard, for exanple, is nore deferential (or
narrower) than the clearly erroneous standard. The bid protest
revi ew process thus necessarily entails a decision or decisions

regardi ng which of the several standards of review to use in

13



evaluating a particular action. To do this requires that the
meani ng and applicability of each standard be carefully
consi der ed.

25. The clearly erroneous standard is generally applied in

reviewing a lower tribunal's findings of fact. In Anderson v.

Cty of Bessener City, N.C, 470 U S. 564, 573-74 (1985), the

United States Supreme Court expounded on the neaning of the
phrase "clearly erroneous," expl aining:

Al t hough the nmeaning of the phrase "clearly
erroneous” is not imredi ately apparent,
certain general principles governing the
exerci se of the appellate court's power to
overturn findings of a [trial] court may be
derived fromour cases. The forenpst of
these principles . . . is that "[a] finding
is 'clearly erroneous' when although there
is evidence to support it, the review ng
court on the entire evidence is left with
the definite and firmconviction that a

m st ake has been commtted.” . . . . This
standard plainly does not entitle a
reviewi ng court to reverse the finding of
the trier of fact sinply because it is
convinced that it would have decided the
case differently. The review ng court

oversteps the bounds of its duty . . . if it
undertakes to duplicate the role of the
| ower court. "In applying the clearly

erroneous standard to the findings of a
[trial] court sitting without a jury,
appel l ate courts nust constantly have in
mnd that their function is not to decide
factual issues de novo." . . . . If the
[trial] court's account of the evidence is
pl ausible in light of the record viewed in
its entirety, the court of appeals may not
reverse it even though convinced that had it
been sitting as the trier of fact, it would
have wei ghed the evidence differently.

14



Where there are two perm ssible views of the
evi dence, the factfinder's choice between

t hem cannot be clearly erroneous.

(Citations omtted) (enphasi s added).

26. The Florida Suprene Court has used sonmewhat different

| anguage to give this standard essentially the sane neaning:

A finding of fact by the trial court

in a

non-jury case will not be set aside on
review unless there is no substanti al
evidence to sustain it, unless it is clearly

agai nst the wei ght of the evidence,

or

unless it was induced by an erroneous view
of the law. A finding which rests on
concl usi ons drawn from undi sputed evi dence,
rather than on conflicts in the testinony,

does not carry with it the sane

concl usi veness as a finding resting on
probative disputed facts, but is rather in

the nature of a |egal conclusion.

When the appellate court is convinced that
an express or inferential finding of the
trial court is wthout support of any
substantial evidence, is clearly against the
wei ght of the evidence or that the trial

court has m sapplied the law to the

establ i shed facts, then the decision is
‘clearly erroneous' and the appellate court
will reverse because the trial court has

‘failed to give legal effect to the

evidence' in its entirety.

Holl and v. Gross, 89 So. 2d 255, 258 (Fla. 1956)(citation

omtted).

27. Because adm nistrative |aw judges are the triers of

fact charged with resol ving disputed issues of nmaterial fact

based upon the evidence presented at hearing,

and because bi d

protests are fundanentally de novo proceedi ngs, the undersigned

15



is not required to defer to the letting authority in regard to
any findings of objective historical fact that m ght have been
made in the run-up to prelimnary agency action. It is
exclusively the admnistrative law judge's job, as the trier of
fact, to ascertain fromthe conpetent, substantial evidence in
the record what actually happened in the past or what reality
presently exists, as if no findings previously had been nade.

28. If, however, the chall enged agency action involves an
ultimte factual determ nati on—for exanple, an agency's
conclusion that a proposal's departure fromthe project
specifications was a mnor irregularity as opposed to a materi al
devi ati on—+then sonme deference is in order, according to the
clearly erroneous standard of review.* To prevail on an
objection to an ultimate finding, therefore, the protester nust
substantially underm ne the factual predicate for the agency’s
concl usion or convince the judge that a defect in the agency's
logic led it unequivocally to commt a m stake.

29. There is another species of agency action that also is
entitled to review under the clearly erroneous standard:
interpretations of statutes for whose adm nistration the agency
is responsible, and interpretations of the agency's own rules.

See State Contracting and Engi neering Corp. v. Departnent of

Transp., 709 So. 2d 607, 610 (Fla. 1st DCA 1998). In deference

16



to the agency' s expertise, such interpretations will not be
overturned unless clearly erroneous. Id.”>

30. This neans that if the protester objects to the
proposed agency action on the ground that it violates either a
governing statute within the agency's substantive jurisdiction
or the agency's own rule, and if, further, the validity of the
objection turns on the neaning, which is in dispute, of the
subj ect statute or rule, then the agency's interpretation should
be accorded deference; the chall enged action should stand unl ess
the agency's interpretation is clearly erroneous (assum ng the
agency acted in accordance therew th).®

31. The statute requires that agency action (in violation
of the applicable standard of conduct) which is "arbitrary, or
capricious"” be set aside. Earlier, the phrase "arbitrary, or
capricious"” was equated with the abuse of discretion standard,
see endnote 3, supra, because the concepts are practically
i ndi sti ngui shabl e—and because use of the term "discretion”
serves as a useful rem nder regarding the kind of agency action
revi ewabl e under this highly deferential standard.

32. It has been observed that an arbitrary decision is one
that is not supported by facts or logic, or is despotic. Agrico

Chemcal Co. v. State Dept. of Environnental Regul ation, 365 So.

2d 759, 763 (Fla. 1st DCA 1978), cert. denied, 376 So. 2d 74

(Fla. 1979). Thus, under the arbitrary or capricious standard,

17



"an agency is to be subjected only to the nost rudi nentary
command of rationality. The reviewing court is not authorized
to exam ne whet her the agency's enpirical conclusions have

support in substantial evidence.” Adam Smith Enterprises, Inc.

v. State Dept. of Environnental Requl ation, 553 So. 2d 1260,

1273 (Fla. 1st DCA 1989). Nevert hel ess,
the review ng court nust consider whether
the agency: (1) has considered all rel evant
factors; (2) has given actual, good faith
consideration to those factors; and (3) has
used reason rather than whimto progress

from consi derati on of each of these factors
toits final decision

33. The second district framed the "arbitrary or
capricious" review standard in these terns: "If an
adm nistrative decision is justifiable under any analysis that a
reasonabl e person would use to reach a decision of simlar
i mportance, it would seemthat the decision is neither arbitrary

nor capricious.”" Dravo Basic Materials Co., Inc. v. State Dept.

of Transp., 602 So. 2d 632, 634 n.3 (Fla. 2d DCA 1992). As the

court observed, this "is usually a fact-intensive
determ nation." Id. at 634.
34. Conpare the foregoing "arbitrary or capricious”
analysis with the test for review ng discretionary deci sions:
"Discretion, in this sense, is abused when

the judicial action is arbitrary, fanciful,
or unreasonabl e, which is another way of

18



saying that discretion is abused only where
no reasonabl e man woul d take the view
adopted by the trial court. |[If reasonable
men could differ as to the propriety of the
action taken by the trial court, then it
cannot be said that the trial court abused
its discretion.™

Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980),

guoting Delno v. Market St. Ry. Co., 124 F.2d 965, 967 (9th Cr

1942). Further,

[t]he trial court's discretionary power is
subject only to the test of reasonabl eness,
but that test requires a determ nation of
whet her there is logic and justification for
the result. The trial courts' discretionary
power was never intended to be exercised in
accordance with whimor caprice of the judge
nor in an inconsistent manner. Judges
dealing with cases essentially alike should
reach the sane result. D fferent results
reached fromsubstantially the sanme facts
conmport with neither |ogic nor

reasonabl eness.

Canakaris, 382 So. 2d at 1203

35. Whether the standard is called "arbitrary or
capricious" or "abuse of discretion,"” the scope of review, which
demands maxi num deference, is the sane. Cdearly, then, the
narrow "arbitrary or capricious" standard of review cannot
properly be applied in evaluating all agency actions that m ght
be challenged in a bid protest; rather, this highly deferenti al
standard appropriately applies only to those decisions which are

commtted to the agency's discretion.
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36. Therefore, where the protester objects to agency
action that entails the exercise of discretion, but only in such
i nstances, the objection cannot be sustai ned unless the agency
abused its discretion, i.e. acted arbitrarily or capriciously.

37. The third standard of review articulated in Section
120.57(3)(f) is unique to bid protests. The "contrary to
conpetition" test is a catch-all which applies to agency actions
that do not turn on the interpretation of a statue or rule, do
not involve the exercise of discretion, and do not depend upon
(or anpbunt to) a determination of ultimte fact.

38. Although the contrary to conpetition standard, being

unique to bid protests, is |less well defined than the other
revi ew standards, the undersigned concludes that the set of
proscri bed actions should include, at a mnimum those which:
(a) create the appearance of and opportunity for favoritism (b)
erode public confidence that contracts are awarded equitably and
economi cally; (c) cause the procurenent process to be genuinely
unfair or unreasonably exclusive; or (d) are unethical,

di shonest, illegal, or fraudulent. See, e.g., R N Expertise,

Inc. v. Mam-Dade County School Bd., et al., Case No. O01-

2663BI D, 2002 Fla. Div. Adm Hear. LEXI S 163, *58

(Fla.Di v. Admi n. Hrgs. Feb. 4, 2002); see also E-Builder v. Mam -

Dade County School Bd. et al., Case No. 03-1581BID, 2003 W

22347989, *10 (Fla.D v.Adm n.Hgs. Cct. 10, 2003)
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39. Turning to the merits of this case, Expert's protest
hi nges on a single objection, nanely that Innovative |acked the
requisite five years' experience in providing tree trinm ng
services. That being the case, asserts Expert, Innovative's bid
deviated materially fromthe provisions of Special Condition No.
11 and hence nust be rejected as nonresponsive.’ The Schoo
Board and I nnovative contend, primarily, that Innovative's bid
satisfied Special Condition No. 11 and, alternatively, that if
| nnovative's bid deviated fromthe specifications concerning
qualifications, then the irregularity was m nor and coul d be
wai ved.

40. The resolution of this issue of responsiveness turns
on the meaning of Special Condition No. 11. Because no one
timely protested the specifications, the School Board's
interpretation of this provision would stand unless clearly
erroneous, provided Special Condition No. 11 were anbi guous,
vague, or unreasonable. On the other hand, if the provision
wer e unanbi guous and ot herwi se | awful, then the School Board's
interpretation would not be entitled to deference (for plain
| anguage requires no interpretation); the question, in that
event, woul d be whether the School Board inplenented the clear
and unanbi guous | anguage of the ITB. |If not, then the Board's
action would be clearly erroneous or contrary to conpetition.

See endnote 6.
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41. The language at issue is this: "Bidder nust have at
| east five years experience in tree trimming services within the

tri-county area."” The School Board and | nnovative do not
contend that this sentence is anbiguous. Instead, they advance
two argunents that focus on other issues.

42. The first tackles the "contention"—which is asserted
to be the basis of Expert's protest—that Innovative's bid
shoul d be rejected "based on [Innovative's] date of Florida
incorporation.”™ This argunment is unpersuasive, however, because
it attacks a straw man. The gravanen of Expert's protest is not
merely (or even essentially) that Innovative was incorporated
| ess than five years before submtting its bid. Rather
Expert's protest is based on the prem se that |Innovative | acks
five years' experience in the tree trinmm ng business, which
happens in this case to be, according to Expert, unusually easy
to establish because, as a matter of undisputed fact, |nnovative
came into being less than five years ago.

43. Logically, in order to have acquired five years
experience in tree trimmng, it is necessary for the person
whose experience is at issue (here the corporation known as
| nnovative) to have been in existence for that length of tine.
However, while being at least five years of age is a necessary
condition of nmeeting this experience requirenent, it is

obviously not a sufficient condition, because not everyone (or
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every corporation) trims trees. Thus, a corporation forned 15
years ago could not, on that single fact, be found to satisfy
t he experience requirenent at issue, but neither, w thout nore
information, could it definitively be deened unqualified. On
t he ot her hand, a corporation forned three years ago can be
deened unqual i fied, based on that fact al one, unless Specia
Condition No. 11 permts consideration of the experience of
ot hers besides the corporate bidder, such as the bidder's
per sonnel .

44. In this instance, Expert asserts that, because
| nnovative is less than five years old, |Innovative cannot
satisfy a necessary condition of neeting the experience
requi renment. Consequently, for Expert's purposes, the "vintage
of [l nnovative's] corporate filings" is relevant only insofar as
it establishes Innovative's age. Having negated a necessary
condition pertaining to I nnovative's experience, as Expert
believes it has, Expert needed to go no further in pressing the
poi nt .

45. The ot her argunent that the School Board and
| nnovative nmake is nore conpelling. They explain that the
School Board, as a consuner of tree trimmng services, is not
terribly curious about the age of the corporate bidder, but
rather is quite interested in knowi ng about the skills and

experience | evels of the bidder's personnel —especially those of
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t he individuals who would actually be trimrng trees for the
School Board if the bidder were awarded the contract.

46. This is a reasonable position, backed by consi derabl e
conmon sense. It is undeniably true that, as a practica
matter, if a property owner hires a corporate tree trimer, the
|atter is only as experienced as the human beings who trimtrees
on the owner's property at any given point in tinme, regardless
of how | ong the corporation has been in business. It follows,
therefore, that placing great weight on the experience of the
rel evant personnel is a rational tactic in selecting a tree
trimrer.

47. But the question at hand is not whether it is
reasonabl e or rational, where the corporate bidder's rel evant
personnel are well qualified, for the School Board to overl ook
the fact that the corporate bidder does not, itself, have five
years' tree trimmng experience;, the question, rather, is
whet her doing so accords with either (a) the plain and
unanbi guous | anguage of Special Condition No. 11 or (b) a
reasonabl e interpretation of Special Condition No. 11, if the
provi si on be anbi guous.

48. In reviewng the specification in dispute, the
undersi gned starts fromthe prem se that the term "experience,"
as comonly used and understood, refers to a personal quality or

attribute, the knowl edge and skill than one derives from
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personal |y doing and seeing things. Thus, while two or nore

persons can share a commpn experience, one person's experience
is not generally regarded as being inputable or transferable to
anot her. Each person, ultimtely, owns his or her own unique
experi ence and cannot have another's.

49. At first blush, it mght seemthat this conception of
"experience" is inapplicable to corporations, which are, after
all, inpersonal entities, incapable of acquiring skills and
know edge, through experience, in the manner of human bei ngs.

It mght seem then, that "experience," as a corporate
attribute, should denote the collective experience of the
corporation's enployees and agents, the human bei ngs through
whi ch the corporation acts.

50. The undersigned was initially tenpted to followthis
line of reasoning. Upon reflection, however, the undersigned
has becone convinced that the idea that a corporation cannot
acquire experience inits ow right is too abstract a
consideration to cloud the neaning of Special Condition No. 11.
The | anguage at i ssue—=Bi dder nust have at |east five years
experience in tree trinmng services"—+s neither difficult nor
unusual and thus nust be understood and applied according to its
everyday neani ng.

51. As used by ordinary persons in daily discourse, the

subj ect provision, in reference to a corporate bidder, plainly
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nmeans that the corporation nust have been in the tree trinmm ng
busi ness for at |east five years. Evidently, the School Board
wanted to be assured, through the "experience" provision, that a
corporate bidder had "been around” for five years or nore,
trinmmng trees commercially.® This kind of corporate experience
is unique to the corporation and, generally speaking, is
nont r ansf erabl e. ®

52. The undersi gned thus concludes, as a matter of | aw,
that the "experience" provision of Special Condition No. 11 is

not ambi guous. *°

Consequently, the | anguage does not need to be
interpreted; it can be applied to the circunstances at hand as a
fact-finding function.?!!

53. Mreover, in the alternative, when the construction
that the School Board and | nnovative would place on the
"experience" provision—which interpretation is left unstated in
their papers but is inplicit in their argument—i+s brought
forward for scrutiny, it becones practically untenable. As the
School Board and I nnovative read the | anguage, it neans either

Bi dder, or its principals and/or personnel,

must have at |least five years experience in
tree trinmng services|.]

O,

Bi dder nust have at its disposal individuals

having at |east five years experience in
tree trinmng services[.]
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As the foregoing, italicized additions to the actual |anguage
denonstrate, the School Board and Innovative effectively would
re-wite the "experience" provision, changing its plain and
unanbi guous neaning. This is not a proper nethod of
construction, and it would put an unreasonabl e gl oss on the
appl i cabl e | anguage.

54. Accordingly, even if the "experience" provision were
anbi guous, which it is not, the School Board's interpretation
t hereof would be clearly erroneous.

55. For the above reasons, the undersigned has determ ned,
as a matter of ultimate fact, that Innovative's bid was not
responsive to the plain | anguage of Special Condition No. 11, in
consequence of the bidder's want of five years' experience in
the tree trinmmng business. !?

56. It remains to be determ ned whether the School Board's
i ntended award m ght be upheld on the theory that the
irregularity in Innovative's bid was a m nor one that the Schoo
Board coul d waive. Because the School Board found |Innovative's
bid to be responsive, however, the intended award was not based
on a finding that Innovative's |lack of five years' experience
constituted a mnor deviation, which neans that there exists no
ultimate factual determnation in this regard to review for

3

clear error.*® As a result, the question whether Innovative's
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| ack of experience is a mnor deficiency nust be deci ded de

novo.

57. It has |long been recogni zed that "although a bid
containing a material variance is unacceptable, not every
deviation fromthe invitation to bid is nmaterial. [A deviation]
is material if it gives the bidder a substantial advantage over
the other bidders and thereby restricts or stifles conpetition."

Tr opabest Foods, Inc. v. State Departnent of General Services,

493 So. 2d 50, 52 (Fla. 1st DCA 1986). "The test for neasuring
whet her a deviation in a bid is sufficiently material to destroy
its conpetitive character is whether the variation affects the
anount of the bid by giving the bidder an advantage or benefit

not enjoyed by other bidders.” Harry Pepper & Associates, Inc.

v. City of Cape Coral, 352 So. 2d 1190, 1193 (Fla. 2d DCA 1977).

58. In addition to the foregoing rules, courts have
considered the following criteria in determ ni ng whet her a
variance is material and hence nonwai vabl e:

[F]irst, whether the effect of a waiver
woul d be to deprive the nmunicipality of its
assurance that the contract will be entered
into, perfornmed and guaranteed according to
its specified requirenents, and second,
whether it is of such a nature that its

wai ver woul d adversely affect conpetitive

bi ddi ng by placing a bidder in a position of
advant age over other bidders or by otherw se
underm ni ng the necessary common standard of
conpetition.
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[SJonetines it is said that a bid nay be
rejected or disregarded if there is a
material variance between the bid and the
advertisenment. A mnor variance, however,
wll not invalidate the bid. 1In this
context a variance is material if it gives
t he bi dder a substantial advantage over the
ot her bidders, and thereby restricts or
stifles conpetition.

Robi nson El ectrical Co. v. Dade County, 417 So. 2d 1032, 1034

(Fla. 3d DCA 1982), quoting 10 McQuillan, Minicipal Corporations

§ 29.65 (3d ed. rev. 1981)(footnotes onitted).

59. The touchstone of these tests for materiality—
substanti al advant age—+s an el usive concept, to say the |east,
easier to state than to apply. CObviously, waiving any defect
that m ght disqualify an otherwise winning bid gives the
beneficiary of the waiver an advantage or benefit over the other
bi dders. In practice, differentiating between, on the one hand,
"fair" advantages—+.e. those that are tol erabl e because they do
not defeat the object and integrity of the conpetitive
procurenment process—and "unfair” (or intolerable) advantages,
on the other, is exceptionally difficult; and, making matters
worse, there are not (as far as the undersigned is aware) nmany
general ly recogni zed, consistently applied, neutral principles
avai |l abl e for the decision-maker's use in drawi ng the
di stinction between a "substantial" advantage and a "nere"

advant age.
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60. That said, the undersigned believes that a bidder's
nonconpliance with a specification which was desi gned to w nnow
the field—especially one which prescribes particul ar
characteristics that the successful bidder nust possess—shoul d
rarely, if ever, be waived as immterial. This is because such
a provision acts as a barrier to access into the conpetition,
potentially discouragi ng sone woul d-be participants, nanely
t hose who lack a required characteristic, fromsubmtting a bid.

See Sysl ogic Technol ogy Services, Inc. v. South Florida Wit er

Managenent District, Case No. 01-4385BID, 2002 Fla. Div. Adm

Hear. LEXI'S 235, *77 n.23 (Fla.D v.Adm n. Hgs. Jan. 18,

2002) ("OF course, it will usually not be known how many, if any,
potential proposers were dissuaded fromsubmtting a proposa
because of one project specification or another. That is why
specifications that have the capacity to act as a barrier to
access into the conpetition . . . should generally be considered

mat eri al and non-waivable[.]"); C. Cty of Opa-Locka v.

Trustees of the Plunbing Industry Pronotion Fund, 193 So. 2d 29,

32 (Fla. 3d DCA 1966) (Permitting city to wai ve necessity that
bi dder have a certificate of conpetency prior to bidding would
gi ve that bidder "an unfair advantage over those who nust
prequalify. . . . [I]t would [al so pronbote] favoritism by

all owi ng sone bidders to qualify after their bids are accepted
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while refusing to consider bids of others on the ground that
they did not prequalify.").

61. The "experience" specification of Special Condition
No. 11 prescribes an attribute that the successful bidder nust
possess: five years' experience as a tree trinmmer. The obvious
intent of this provision was to weed out unwanted potenti al
bi dders, i.e. those having less than the requisite experience,
who—according to the specificati on—would not be qualified to
performthe contract at stake. The "experience" provision
clearly was intended as a barrier to entry into the conpetition
and coul d have prevented sone interested providers from
subm tting bids.

62. To waive this requirement for Innovative, therefore,
woul d | ower the bar retrospectively for the | ow bidder, giving
t he appearance, at |east, of the sort of preferential treatnent
that woul d conprom se the integrity of the conpetitive process.

See City of Opa-Locka, 193 So. 2d at 32; Apcoa, Inc. v. City of

New Haven, 1995 Conn. Super. LEXIS 958, *12-*13 (Conn. Super.
Ct. Mar. 30, 1995). Further, allow ng Innovative to conpete
woul d give this bidder a substantial advantage over the others,
not only for the obvious reason (being permtted to remain in
the contest, despite a flawed bid, is a benefit), but also for

the | ess obvi ous reason that being the "least qualified" (or
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sol e "unqualified"'*) bidder is a plus, for the reasons that
fol |l ow

63. As is commonly known, in nbost occupations salary is
commensurate with experience; nore experienced workers comand
hi gher wages than | ess experienced ones. |In theory, then, |ess
experienced bidders, being constrained by market forces to
accept lower pay than their nore experienced rivals, should be,
in the main, nore conpetitive as to cost. The upshot is that,
all other things being equal, the |east experienced bidder is
wel | -positioned to be the | owest bidder. Wiving a standard
t hat specifies a m ninum experience |evel, therefore, has the
potential to affect the anbunt of the bid, albeit at the risk of
conprom sing on quality.

64. Consequently, Innovative's lack of five years
experience in the tree trinmm ng business was a material defect
that the School Board cannot. The School Board's decision to
accept Innovative's materially nonresponsive bid cannot be
uphel d on the ground that the deviation was wai vabl e.

65. The question remai ns whether Expert's bid al so should
be rejected, for suffering the sanme deficiency as |Innovative's.

See Intercontinental Properties, Inc. v. Departnent of Health

and Rehabilitative Services, 606 So. 2d 380, 384 (Fla. 3d DCA

1992) (The "party protesting an award to the | ow bi dder nust be

prepared to show not only that the | ow bid was deficient, but
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nmust al so show that the protestor's own bid does not suffer from
the same deficiency. To rule otherwse is to require the State
to spend nore noney for a higher bid which suffers fromthe sane
deficiency as the lower bid.").

66. As found, Expert failed to submt a reference froma
job conpleted in 2005, which was a requirenent under Speci al
Condition No. 11, as inplenented through Section 7, Attachnent
1—+he Bidder Profile. To repeat the rel evant specification,
each bidder was directed to provide "[t]hree references from
j obs conpleted in each of the past three years.” Providing two
references fromjobs conpleted in 2006 and one froma job done
in 2004, Expert's bid deviated fromthe plain |anguage of this

speci fication.*®

Al t hough this deviation is not identical to the
one that makes Innovative's bid nonresponsive, it reflects a
nonconf ormance to the sane special condition respecting

gual i fications and hence, the undersigned concludes, is
sufficiently simlar to the defect in Innovative's bid to be

consi dered the "sanme deficiency"” for purposes of applying the

rule laid down in Intercontinental Properties.

67. There is no persuasive direct evidence in the record
that the School Board waived this irregularity in Expert's bid.
Gven that it was such a patent defect, however, the undersigned
infers that this is what nust have happened. Because the Schoo

Board determ ned, for sone reason, that Expert's failure to
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provide a reference froma job conpleted in 2005 was not a
material deviation fromthe "references" specification, the
undersigned wll accord that determ nation sone deference and
apply the clearly erroneous standard of review in deciding
whet her it shoul d stand.

68. One immedi ate problem the undersigned confronts in
review ng the School Board's determ nation, however, is that
there is no persuasive direct evidence in the record from which
the grounds for the determ nation m ght be ascertained. The
under si gned knows what the School Board did (waive a deficiency
deemed i mmaterial) but not why this was done.

69. Having no evidence upon which to rely, the undersigned
specul ates that the School Board inferred, fromthe fact that
Expert had produced three references (one froma 2004 job and
two fromjobs done in 2006), that Expert nust have finished a
reference-worthy job in 2005, and thus could have produced a
positive reference fromthat year, but failed to do so for sone
unknown, yet benign, reason. |If that were the School Board's
rati onal e, however, then the undersigned is firmy convinced
that the School Board commtted a fundamental m stake in
reasoni ng.

70. The reasonable inference that follows fromthe absence
of a reference from 2005 is that, nore likely than not, no

reference from 2005 was avail able. That references from 2004
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and 2006 were provided nakes the m ssing reference sonewhat
anal ogous to a nonexistent entry in the records of a regularly
conducted activity; the availability of the other references
actual ly strengthens, rather than weakens, the inference of
nonexi stence. O her explanations for the absence of a 2005
ref erence are i magi nable, of course, but to infer the existence
of such a reference, where in fact none was provi ded, strikes
t he undersi gned unreasonabl e, even specul ati ve.

71. Moreover, the "references" specification—+ike the
"experience" provision exam ned above in connection with
| nnovative's bid—s a "gatekeeper" requirenent that weeds out
unwant ed potential bidders. Indeed, it works hand-in-glove with
t he "experience" provision in prescribing mninmm
gualifications. Whereas the "experience" provision prescribes a
quantitative nmeasure of a bidder's qualifications (specifying
how | ong a bi dder nust have been in the business), the
"references" specification prescribes a qualitative neasure of

ability (demandi ng consi stency of satisfactory performance, as

evi denced by references fromjobs conpleted in severa

sequential years). At bottom therefore, the "references”

speci fication, which was designed to winnow the field of
conpetitors, is the type of specification that should rarely, if

ever, be waived as inmmteri al .
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72. It is concluded that waiving the "references"
requi renment for Expert would give Expert a substantial advantage
over the other bidders, who needed to produce one reference from
j obs perforned in each of three years, for the sanme reasons that
wai vi ng the "experience" provision for Innovative would give
| nnovative an anticonpetitive assist. Consequently, Expert's
failure to provide a reference froma job conpleted in 2005 was
a material, nonwaivable defect. The School Board's decision to
waive this material irregularity was clearly erroneous and
contrary to conpetition

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the School Board enter a Final Order
that (a) declares Innovative's bid to be nmaterially
nonr esponsi ve and, accordingly, rescinds the proposed award to
| nnovative; and (b) declares Expert's bid to be materially
nonr esponsi ve and, accordingly, rejects the sane. Because the
choi ce of renedies for invalid procurenent actions is ultimtely
wi thin the agency's discretion, the undersigned declines to nake
a recomendation as to whether the School Board should award the
contract to All County (which was the putative "second

alternate") or reject all bids and start over.
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DONE AND ENTERED this 19th day of March, 2007, in

Tal | ahassee, Leon County, Florida.

JOHAN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Division of Adm nistrative Hearings
this 19th day of March, 2007.

ENDNOTES

'/ Innovative placed third in the conpetition for the Group B
contract and accordingly was naned second alternate therefor
Expert ended up out of the running for the G oup B business.

2/ They al so point out a couple of additional, m nor
deficiencies in Expert's bid that arguably constitute deviations
fromthe specifications. For exanple, Expert conpleted and

subm tted the necessary formfor disclosing potential conflicts
of interest, but neglected to sign the paper. Suffice it to say
that these "technicalities" (as the School Board and Innovative
call thenm) cannot fairly be considered nmaterial deviations. In
short, the undersigned agrees with the School Board and

| nnovative that these technicalities, even if deviations, were
wai vabl e ones.

3/ The term"standard of proof" as used in § 120.57(3)(f)
reasonably may be interpreted to reference standards of review
This is because, while the "standard of proof" sentence fails to
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menti on any common standards of proof, it does articulate two
accepted standards of review. (1) the "clearly erroneous”
standard and (2) the abuse of discretion (="arbitrary, or
capricious") standard. (The "contrary to conpetition”

st andar d—whet her it be a standard of proof or standard of
review—s unique to bid protests.)

4 An ultimate factual determination is a conclusion derived by
reasoning from objective facts; it frequently involves the
application of a legal principle or rule to historical facts:
e.g. the driver failed to use reasonable care under the
circunstances and therefore was negligent; and it may be infused
with policy considerations. Reaching an ultimte factua

finding requires that judgnent calls be nade which are unlike
those that attend the pure fact finding functions of weighing
evi dence and choosi ng between conflicting but perm ssible views
of reality.

°/  Fromthe general principle of deference follows the nore
specific rule that an agency's interpretation need not be the
sol e possible interpretation or even the nost desirable one; it
need only be within the range of perm ssible interpretations.
State Bd. of Optonetry v. Florida Soc. of Ophthal nol ogy, 538 So.
2d 878, 885 (Fla. 1st DCA 1988); see al so Suddath Van Lines,
Inc. v. State Dept. of Environnental Protection, 668 So. 2d 209,
212 (Fla. 1st DCA 1996). However, "[t]he deference granted an
agency's interpretation is not absolute.” Departnent of Natural

Resources v. Wngfield Devel opmrent Co., 581 So. 2d 193, 197
(Fla. 1st DCA 1991). Cbviously, an agency cannot inplenent any
concei vabl e construction of a statute or rule no nmatter how
strained, stilted, or fanciful it mght be. 1d. Rather, "only
a perm ssible construction" will be upheld by the courts.

Fl ori da Soc. of Ophthal nol ogy, 538 So. 2d at 885. Accordingly,
"[w hen the agency's construction clearly contradicts the
unanbi guous | anguage of the rule, the construction is clearly
erroneous and cannot stand.” Wodley v. Departnent of Health
and Rehabilitative Services, 505 So. 2d 676, 678 (Fla. 1st DCA
1987); see also Legal Environnental Assistance Foundation v.
Board of County Comirs of Brevard County, 642 So. 2d 1081, 1083-
84 (Fla. 1994) ("unreasonable interpretation” will not be
sust ai ned).

®/  The same standard of review al so applies, in a protest
foll owi ng the announcenent of an intended award, with regard to
prelimnary agency action taken upon the agency's interpretation
of the project specifications—but perhaps for a reason other
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than deference to agency expertise. Section 120.57(3)(b),
Florida Statutes, provides a renedy for badly witten or

anbi guous specifications: they nay be protested within 72 hours
after the posting of the specifications. The failure to avail
oneself of this renedy effects a waiver of the right to conplain
about the specifications per se. Consequently, if the dispute
in a protest chall enging a proposed award turns on the
interpretation of an anbi guous, vague, or unreasonabl e

speci fication, which could have been corrected or clarified
prior to acceptance of the bids or proposals had a tinely

speci fications protest been brought, and if the agency has acted
thereafter in accordance with a perm ssible interpretation of
the specification (i.e. one that is not clearly erroneous), then
t he agency's intended action should be uphel d—not necessarily
out of deference to agency expertise, but as a result of the
protester's waiver of the right to seek relief based on a faulty
specification. |If, however, the agency has acted contrary to
the plain | anguage of a |awful specification, then its action
shoul d probably be corrected, for in that event the prelimnary
agency action |ikely would be clearly erroneous or contrary to
conpetition; in that situation, there should be no waiver,
because a reasonabl e person woul d not protest an unanbi guous
specification that facially confornms to Florida procurenent |aw

'l The School Board is required by rule to "accept the |owest
and best bid froma responsive and responsi ble bidder." Fla.
Adm n. Code R 6A-1.012(6)(enphasis added). Therefore, the
School Board woul d violate the general standard of conduct
(agenci es nmust obey governing laws in letting contracts) if it
were to award the contract to a bidder whose bid was materially
nonr esponsi ve.

8/ This is a rational consideration. Conpanies that have been
i n business for a nunber of years have histories and records of
performance that can be exam ned, devel op reputations, perhaps
establish identifiable traditions; indeed, sinply having
survived in the conpetitive nmarketplace for nmany years can be
counted as a favorable mark. It is therefore reasonable for a
consunmer to desire to do business with an established conpany,
whose present enpl oyees, he hopes, will performin a manner
consi stent with those that have gone before them

°/  This case does not involve a situation where a corporation of
many years' experience nerely changes its name. The undersigned
assumes, W thout deciding, that a corporation, by any other

name, would retain its experience. Nor does this case present
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the question—admttedly a cl ose one—whether a division that is
"spun of f" froman established corporation could lay claimto
experience acquired while part of the parent corporation. (An
affirmati ve answer woul d not hel p I nnovative because the
conpani on corporation which pre-dated Innovative, nanely

| ndependent, did not cone into being until October 2002, |ess
than five years before the bidding.) Nor is it necessary to
consider, in this case, how any nunber of corporate
transactions, such as nergers and acquisitions, mght affect the
determ nation of a corporation' s experience under Specia
Condition No. 11. It is sufficient, for present purposes, to
speak in general terns, for the facts here are strai ghtforward.

19/ \Whether an anbiguity exists in the | anguage of a |egal
instrument is a question of law. E.g. Torwest, Inc. v.
Killilea, 942 So. 2d 1019, 1020 (Fla. 4th DCA 2006).

1) See, e.g., Pottsburg Wilities, Inc. v. Daugharty, 309 So.

2d 199, 202 (Fla. 1st DCA 1975)("Where a contract is plain and
unanbi guous, there is no roomfor, and the court may not resort
to, construction or interpretation, but nust apply the contract
as it is witten.").

12/ The undersi gned was unable to |ocate any cases on point,
either fromjurisdictions in Florida or el sewhere. A few cases
have been found, however, which, though distinguishable for one
reason or another and | acking precedential value, reinforce the
undersigned' s determ nation that Innovative's bid was materially
nonr esponsive. The nost recent of these is Zinn Constr., Inc.

v. The School District of Philadel phia, 2000 Phila. C. Com Pl
LEXIS 93, *1 (Pa. C.P. July 10, 2000), in which the court held
that a school district properly rejected the bid of a
corporation that had been in business for only one year, where

t he specifications required the successful bidder to have a

m ni nrum of five years' experience in installing boilers and
control systenms. The court declined to construe the
specifications as allowi ng the experience requirenent to be net
t hrough the personnel of the corporation. |1d. at *3.

In P& CGanpilis Constr. Corp. v. Dianond, 619 N Y.S. 2d
271, 273 (N. Y. App. Div. 1994), it was held that the letting
authority had a rational basis for rejecting, as nonresponsive,
the bid of a corporation that had not, within the previous five
years, successfully conpleted two roofing projects, as the
specifications required. The court disagreed with the argunent
that the experience of corporate personnel nust be considered in
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determ ni ng whether a corporate bidder neets such an experience
requi rement, explaining:

[No authority has been offered] for the
proposition that [the letting authority]
shoul d be required to pierce the corporate
veil, as a matter of course, when review ng
bi ds for responsiveness to determ ne whet her
t he experience of shareholders, officers and
key enpl oyees of a conpani on corporation
satisfies the experience requirenents of the
bi dder corporation as set forth in the

bi ddi ng docunents. Under nost ordinary

ci rcunstances, as in the proceedi ngs herein,
t he i ndependent existence of a corporation
cannot be ignored.

Id. (enphasis in original).

In Apcoa, Inc. v. Gty of New Haven, 1995 Conn. Super.
LEXI S 958 (Conn. Super. Ct. Mar. 30, 1995), the | ow bidder and
i ntended recipient of a contract for operating and nanagi ng
public parking facilities was a corporation that had cone into
exi stence two years and seven nonths before the invitation for
bids. 1d. at *10. The specifications, however, required
bi dders to have been operating parking facilities for the | ast
three consecutive years. The letting authority determ ned that
the corporation net the three-year experience requirenent
because 2.6 years' experience cane within the "spirit" of the
requi renent, and further because the corporation's principals
possessed extensive rel evant experience. 1d. at *11.

The court enjoined the letting authority from awardi ng the
contract as intended. It wote:

The court cannot escape the concl usion
that . . . the contract [was to be awarded]
either in the belief that two years and
seven nont hs experience was sufficient or in
the belief that the experience of the
princi pals of the corporation could be
included to satisfy the specification.

It is the holding of the court that

either belief would defeat the very object
and integrity of the conpetitive bidding
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process. . . . [I]n the instant case, the
court does not question that the

speci fication could have provided that the
bi dder and its principals nust have certain
experi ence. The court does not question
that if [the intended awardee] had inquired
concerning the specification, the
specification could have been anended, and

t he anendnment comuni cated to all bidders,
to allow for the experience of principals.

It is a consistent policy of advertised
procurenent that all bidders nust be bidding
on the sane specification. . . . [T]his
court is concerned about what bids m ght
have been submtted if the specification had
i ndi cated that the bidder could include the
experience of principals, officers, and

per haps enpl oyees in determ ning conpliance
with the bid specification.

Id. at *12-*13.
13/ \When an agency asserts for the first time as a party
[itigant in a bid protest that an irregularity was i material,

t he contention nust be treated, not with deference as a
presunptively neutral finding of ultimate fact, but with fair
inpartiality as a |l egal argunent; in other words, the agency is
entitled to nothing nore or less than to be heard on an equal
footing with the protester

4/ The undersi gned understands that, by npost reasonable
nmeasures, lInnovative is no less qualified to performthe tree
trimmng services in question than Expert or the other bidders.
Unfortunately for Innovative (and the School Board), however,

| nnovative is "unqualified" pursuant to the only neasure that
matters here: Special Condition No. 11. The other bidders,
havi ng been held to the standard of Special Condition No. 11,
are "nore qualified" than Innovative because they neasured up to
t hat standard, whereas Innovative did not. Thus, it is correct
to say that waiving the "experience" requirenment for |Innovative
woul d make | nnovative the | east experi enced—+ndeed, the only
"unqual i fi ed"—bi dder in the conpetition.

15 Actually, the "references" requirenent is not a nodel of
clarity. It could be understood as requiring three references
fromeach job neriting a reference, with at | east one such job
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havi ng been conpleted in each of the past three years—for a
total of at |east nine references. Wen all of the | anguage
relating to references is considered, however, it is clear that
just three references were needed. Additionally, confusion
coul d have arisen as to whether the pertinent "past three years"
were 2006, 2005, and 2004 (counting the then-current year, 2006,
as a "past" year)—er 2005, 2004, and 2003. In the event,
however, everyone seens to have understood "past three years" to
mean 2004 through 2006, and, nore inportant, any anbiguity in
this regard is irrelevant to the instant dispute.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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